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IN THE ' ' -.j 

United States Court of Appeals | 

foe the District of Colombia. Circuit ' 


ATLANTIC AIRLINES, INC., Petitioner, 

* * ‘ * * 

VS- 

CIVIL AERONAUTICS BOARD, Respondent 

'V ' ; 

" j 

I 

PETITION OP ATLANTIC AIRLINES, INC., FOR JUDL 
CIAL REVIEW OF ORDERS OF THE CIVIL AERO¬ 
NAUTICS BOARD. 


To the Honorable the Judges of the United States Court 
of Appeals for the District of Columbia: 

j 

Atlantic Airlines, Inc. presents this petition for judicial 
review of orders entered by the Civil Aeronautics Board, / 
and in support thereof respectfully represents and alleges 
the following: 

I j 

The Nature of the Proceeding 

This is a petition for judicial review of opinions and 
orders issued by the Civil Aeronautics Board denying an 
application by Atlantic Airlines, Inc. for a certificate of 

public convenience and necessity under Section 401(d) of 

% 
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the Civil Aeronautics Act of 1938, as amended (49 U. S. C., 
Section 481) authorizing the operation of coach type or 
second-class air services between the terminals Newark, 
New Jersey, Pittsburgh, Pennsylvania, and Washington, 
D. C-, and ten intermediate cities generally in the triangular 
area bounded by these terminals. Atlantic’s application 
was considered in a consolidated proceeding, known as the 
Middle Atlantic Area Case, which included a number, of 
other applications proposing new services or additional 
services to some 600 cities in this region. 

n 

The Statute upon Which Jurisdiction Is Based 

This petition is filed under Section 1006 of the Civil 
Aeronautics Act of 1938 (49 U. S. C. Section 646) and Sec¬ 
tion 10 of the Administrative Procedure Act (5 U. S. C. 
Section 1009). 

m 

Statement of Pacts 

Atlantic’s application was originally filed with the Civil 

i * * 

Aeronautics Board August 11,1945, and was later amended 
to request the following authority for the carriage of per¬ 
sons, property and mail (including certain non-stop 
privileges): 

• *• .i • .i * % 

1. Between Newark, N. J., and Washington, D. C., 

(a) via Philadelphia, Pa., and Baltimore, Md. 

(b) via Beading, Pa. 

(c) via Harrisburg-York, Pa. 

(d) via Atlantic City, N. J. 

2. Between Atlantic City, N. J., and Pittsburgh, Pa., 

(a) via Washington, D. C. 

(b) via Baltimore, Md., and Harrisburg-York, Pa. 

(c) via Wilmington, DeL 




.p. (d) viaPhiladelphia,Hairislmig-York, and Altoona- 
JoImstown r P i ar “ ~ ^ 

3. Between Newark, N. J., and Pittsburg, Pai. 

(a) via Harrisburg-York and Altoona-Johnstown, 
l?a» 

(b) via AUentown-Bethlehem, Pa. 

(c) via Scremton-Wilkes-Barre and Williamsport, 

Pa. ' 

• __ _ . - „ , - ■ ' r , . ■ \ yt.". " ' 

Atlantic’s application was consolidated for bearings and 
further proceedings with applications filed by 60 other 
applicants for certificates authorizing air transportation 
in the Middle Atlantic area. The twenty-six applicants 
who prosecuted their applications at the hearing and the 
intervenors are listed in Appendix A. - ■ 

The hearings were opened January 28, 1946, before two 
examiners of the Civil Aeronautics Board and continued, 
with short recesses, for over a month. 

In support of its application, Atlantic proposed to put 
into effect the first practical plan for developing the mass 
market for low cost, short-haul air transportation—a poten¬ 
tial market greater than the actual or potential market 
for the existing-high cost luxury air services. Atlantic was 
so convinced that its proposed coach service would fulfill 
a great public need for low-cost, short-haul air transpor¬ 
tation that it expressly disclaimed any government subsidy. 
Atlantic’s proposal, through coordinated bus service^ would 
make local air transportation a reality to the bulk of the 
population living within 50 miles of its air terminals—New 
York—Washington—Pittsburgh—and also of ten important 
cities within that triangle. „ , ,.. • 

The essentials of Atlantic’s proposed operations were: 

1. Offering transportation only. There would be no 
free meals, no baggage checking, no stewardess service, 
no“ callbacks” on reservations or on flight information, 
a simplified reservations system, elimination of ground 
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-personnel concerned with passenger handling—just 
plain transportation with all personalized service elim¬ 
inated. 

2. The supplying of convenient, economical and prac¬ 
tical transportation, not only to downtown areas, but 
also to outlying suburbs and other nearby populated 
areas through a bus service coordinated with the air 
service. 

3. Making the airport merely a “transfer station” 
between bus and airplane. The combination of airports 

j - with their radiating bus routes, as proposed by Atlantic, 
was designed to meet most efficiently the public con¬ 
venience of the entire area by providing the best attain¬ 
able pattern for fast and frequent air and ground 
transportation between city centers. 

4. Atlantic’s fares were constructed on a downtown 
v i to downtown basis—not just airport to airport—and 

^ere substantially below existing luxury fares. 1 

As to Atlantic Airlines, Inc., the Civil Aeronautics Board 
stated in its opinion in the Middle Atlantic case: 

“Atlantic is a Delaware corporation whose personnel 
comprise some prominent figures in the field of com¬ 
mercial aviation. S. J. Solomon, President, has been 
manager of the Washington Airport, vice-president of 
the National Airport Corporation, vice-president, presi¬ 
dent^ and chairman of the board of directors of North¬ 
east Airlines, Inc., president of the Airlines War Train¬ 
ing Institute, and treasurer, member of the executive 
committee, and chairman of the Airlines Committee 
for United States Air Policy. Benjamin E. Cole, vice- 
president, has had long experience in the aircraft and 
commercial airline industry as well as in naval aviation. 
V. P. Conroy, vice-president, has had over 20 years 
executive experience in the traffic departments of some 


l At the time of the hearing when the prevailing luxury fare was ap¬ 
proximately 4% cents per mile (about 5% cents on a downtown to down¬ 
town basis), Atlantic planned a fare of 3% cents per mile (or a fare pro¬ 
portionately low if luxury fares were increased.) , - 
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v ; of the major airlines, as had William B. Briggs, assist- 
:: : ant to the president. ' Other officers and directors are 
equally well qualified in the fields of engineering or 
business.” (Op. pp. 87-88) 


The Examiners’ Report, over 300 pages long, was served 
on the parties March 11, 1947. The examiners concluded 
\ that the public convenience and necessity required the 
certification of Atlantic for a five year period. ) 

The examiners found that the air transportation potential 
of the area proposed to be served by Atlantic “is only 
lightly tapped” by existing air services; that the “certifica¬ 
tion of Atlantic would fulfill a need in this highly populated 
and industrialized area for cheap, rapid transportation by 
air”; that the Middle Atlantic area is the section of the 
country where such a transport system “would undergo 
the best tests for success or failure’’; that Atlantic’s serv¬ 
ice would not result in “disastrous diversion” because “the 
new potential to be served by Atlantic is a potential which 
is not reached by existing carriers under their present 
operations”, and because Atlantic’s proposed service “is 
not competitive in kind”. 

On January 14, 1948, (prior to the decision and order 
of the Civil Aeronautics Board in the Middle Atlantic Case) 
Atlantic petitioned the Board to reopen the proceedings 
and to consolidate the Middle Atlantic Area Case with cer¬ 


tain proceedings then pending before the Civil Aeronautics 
Board, which had a direct connection with the Middle Atlan¬ 
tic Case. The other proceedings referred to were investiga¬ 
tions into the financial and other affairs of certain of the 


other applicants in the Middle Atlantic Case (Capital Air¬ 
lines, Northeast Airlines, Colonial Airlines and All- 
American Aviation) started at different times during 
the Spring of 1947. The purpose of most of these 
investigations was to determine the v reasons for . the 
increasing dependence on subsidy payments of those partic- 


/ 


6 

• • V 

alar carriers. Despite the fact that some of the issues in 

those investigations were similar to and intimately con- 

* 

nected with those being tried in the Middle Atlantic Case 
(such as the economic characteristics of route patterns and 
needs of carriers for “strengthening” through award of 
additional routes), and that the carriers being investigated 
were submitting additional evidentiary and argumentative 
material on such issues, the Board denied Atlantic’s Peti¬ 
tion January 27, 1948. 

Almost two years after the commencement of. hear¬ 
ings on the matter, the Civil Aeronautics Board in an 
opinion and order issued February 19, 1948, denied At¬ 
lantic’s application for certificate of public convenience and 
necessity, and on August 26, 1948, denied Atlantic’s Peti¬ 
tion for Behearing, Beargument and Reconsideration. 

Petitioner has a substantial interest in these orders of 
the Civil Aeronautics Board, within the meaning of Section 
1006 of the Civil Aeronautics Act, as is shown by the facts 
above set forth and appearing hereafter. 

IV 

Points on Which Petitioner Intends to Rely 

✓ ^ • • 

A. Summary V 

L The Civil Aeronautics Board erred in finding in 
its opinion of February 19,1948, “that the Public Con¬ 
venience and Necessity do not require the authoriza¬ 
tion of Atlantic to provide the service requested in” 

. the Middle Atlantic Area Case, and that the application 
of Atlantic should be denied. The Board further erred 
in entering an order February 19,1948 (Serial Number 
E-1211), based upon such findings, which denied At¬ 
lantic’s application for a certificate. 

2. The Board erred in entering its order of August 
26, 1948, denying the petition of Atlantic (filed April 
3,1948) requesting the Board to reconsider its opinion 
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and order of February 19,1948, and to reopen the case 
for rehearing and reargument 

3. The Board erred in entering its order of January 
27,1948, denying the petition of Atlantic (filed January 
14, 1948) requesting that the Middle Atlantic Case be 
reopened and consolidated with certain independent 
investigations then being conducted by the Board into 
some of the other applicants in the Middle Atlantic 
Area Case. - ~ , 

• Error is assigned with respect to the above mentioned 
opinions and orders as follows: 

•. . .. ^ • i-- 

(a) Said orders and the findings purporting to 
support them are arbitrary, capricious, an abuse of 
discretion, and contrary to law. 

(b) The opinions and orders do not contain the 
requisite basic or evidentiary findings, nor the reason^ 

nor basis for the Board’s ultimate findings. 

• * . ■. • .• i 

(c) The findings made by the Board are not sup¬ 
ported by substantial evidence. ; 

(d) The opinions contain findings on evidence not 
of record in this proceeding. 

(e) The Board failed to make findings on material 
issues of fact or discretion presented on the record 
and essential to a full and fair consideration of peti¬ 
tioner’s proposal 

. . ~ v i 

(f) Insofar as the Board’s findings rest on the exer- 
; cise of “expert judgment” rather than the record in 

this case, there was no rational basis for such judg¬ 
ment and the same was merely speculation and guess¬ 
work contrary to the evidence. Insofar as the decision 
may rest on official notice of a material fact, petitioner 
has not had an opportunity to examine the same nor to 
show to the contrary. 

(g) The Board did not give the due consideration 
required to the factors involved in petitioner’s pror * 


i 
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posaL Recitals in the opinion indicate that the Board 
did not fully understand petitioner’s proposal and at 
least one recital is erroneous. In this connection, 
petitioner was allowed only 30 minutes to present 
oral argument which limitation was unfair, was hot 
, sufficient to apprise the Board of the many new 
considerations underlying petitioner’s proposal, and 
thus prevented petitioner from having a full hearing. ; 




t . ^ - 


• , (h) In reaching its decision of February 19, 1948, 

and in subsequently denying Atlantic’s Petition for 

* Rehearing, Reargument and Reconsideration, the 
.3 Board did not comply with statutory requirements 

: i? nor with the principles of fair play required in adminis¬ 
trative proceedings. The self disqualification of one of 

* the members of the Civil Aeronautics Board in the 

■ £• i « . 

Middle Atlantic Case, destroyed the quorum appar¬ 
ently existing when the Board’s decision of February 
19, 1948 was reached. The decision of August 26, 
1948, made by three members, two of whom were new 

• members, fails to show that said new members were 
' qualified to participate in a decision concerning Peti¬ 
tioner’s proposal. Therefore, Petitioner has no way 

1 .. .of knowing whether any attempt was made by said 
new members to familiarize themselves with the record 

concerning Atlantic’s proposal. 

: . . • , : • ; • 

B. Findings Which the Civil Aeronautics Board Should 
Move Made. - . 

*• • « v ■ / 
r* . , • • 

t '»l‘ — “ * v I • ( • *. * • . ^ V , | . f . 

* 1. Petitioner claims that the Board erred in failing to 
make findings of fact based on the substantial evidence in 
this record to the effect that the type of service proposed 
by Petitioner was required by the public convenience and 
necessity; and that Petitioner was fit, willing and able to 
perform such service; and that, based on such findings, the 

certificate applied for under Section 401(d) of the Civil 

• » » • , » « 

Aeronautics Act should have been granted petitioner. ; 



In particular, die Board should have found as follower 

f* ' i t * • r/ • ^ 

(a) The three main obstacles to mass transportation by 
air are price, difficulty of access to airports, and lack of 
dependability. ' • : 


!•* 
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, (b) Atlantic proposes to overcome these difficulties with 
a radically different approach to air transportation. At¬ 
lantic’s fares will be substantially below the present luxury 
fares. Atlantic will establish a coordinated bus service that 
would provide direct access, at reasonable cost, to the air¬ 
port not only v from downtown areas but from outlying 
suburbs and populous areas. Atlantic plans to institute a 
method of scheduling which will permit the operation of 

commuter type service on a dependable basis to all the 

.*■' r ' * , , . • 1 

points it proposes to serve. 




. (c) The inauguration of this new type of air transporta- 
tion comparable to rail coach service will open the mass 
travel market to air transportation. The amount of. new 
traffic generated by Atlantic’s proposal could be expected 
to exceed the volume now moving between the points it pro¬ 
poses to serve. This enormous increase in air travel will 
be in accordance with the objectives of the Civil Aero¬ 
nautics Act (set forth in Section 2, especially subsection 
(c)), will serve a useful public purpose responsive to a 
public need, and will promote the public convenience and 
necessity. 

(d) The public need for low-cost coach-type service will 
not be met adequately unless Atlantic is certificated. 


• I 


, c (e) Atlantic’s low fare is feasible and practical because 
rof the elimination of many functions now performed by the 
luxury airlines purely for the comfort and convenience of 
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passengers. Instead of the present costly establishments 
and practices maintained by luxury carriers at airports, 
Atlantic will make the airport merely an exchange station - 
for transferring passengers between its busses and planes. 
There will be no baggage checkers and handlers, no ramp 
attendants (Atlantic’s planes will be specially converted 
with built-in passenger ramps operated from inside the 
plane), no traffic personnel for checking in passengers and 
selling tickets, no freight or mail handlers (Atlantic does 
not propose to carry mail unless the Board finds such car¬ 
riage required in the public interest, in which event the 
revenue received will cover the extra costs caused by carry¬ 
ing mail). Atlantic will eliminate all other personalized 
services—no meals will be served, the stewardess will 
be replaced by a flight manager who will sell tickets, pre¬ 
pare the flight papers such as manifests, assist with the pas¬ 
sengers’ bags where necessary, and will be responsible for 
checking the passengers on and off. Atlantic will eliminate 
“callbacks” to passengers regarding whether conditions, 
etc.—such information will be recorded and will be available 
to passengers by calling a specified telephone number. At¬ 
lantic at the outset will use a simplified reservations system 
instead of the expensive, complex systems now used, and 
plans to make reservations unnecessary in the future. At¬ 
lantic will employ specially converted planes with higher 
seating capacity than presently used by luxury carriers. 
The compactness of this operation—Atlantic will operate 
8,000,000 plane miles annually in a radius of 150 miles— 
will permit economies in other operating costs such as 
meteorology, dispatching, radio, aircraft servicing, etc. 
not possible in airline operations spread over large dis¬ 
tances. In categories where Atlantic’s functions coincide 
with those of luxury carriers, such as expenses in connec¬ 
tion with the actual operations of airplanes, Atlantic has 


estimated its costs equal to or higher than the average 
experienced by the luxury airlines. In making its esti¬ 
mates, Atlantic realized that farther general Wst increases 
would affect Atlantic’s costs as well as the costs of luxury 
airlines, but the elimination of costly operations and func¬ 
tions necessary to the provision of a luxury service will 
permit the continued maintenance of a fare level substan¬ 
tially below luxury fares. - ~ ! 

(f) Atlantic’s operation will provide a second class Or 
coach service that will not be attractive to the patrons of 
the luxury airlines and will therefore not divert any notice¬ 
able amount of traffic from the existing carriers. On thef 
other hand, the stimulation to air travel resulting from 
Atlantic’s coordinated bus service and coach fare will 
develop the habit of air travel in thousands of new pas¬ 
sengers, some of whom will prefer the present luxury! 
services. Consequently, Atlantic’s operations will sub-f 
stantially benefit existing luxury services now operating ! 
between the points Atlantic proposes to serve. 

(g) The nucleus of Atlantic’s management is composed 

of men of unquestioned ability and standing who have been i 
connected with the air transportation industry in most 
responsible positions for many years. The Company will j 
be able to obtain the necessary financing. There is no ques¬ 
tion as to fitness, willingness and ability of Atlantic. K 


(h) The area bounded by Washington, Pittsburgh, and 
New York has many advantages for conducting an experi¬ 
ment with the new type of service proposed by Atlantic— 
it is extremely populous; the economic level of its people 

is substantially above the United States’ average; it has 

• - • 

well developed heavy traffic nows and a large volume of 
surface travel and substantial time savings can be realized 
in this area where the terrain is rough and surface travel 
circuitous. Since more than 70% of all Tail passenger mile-1 



age on trips of between 100 and 249 miles moved by coach, 
the relatively short distances in Atlantic’s service pattern 
should make this area the best location for the experiment 
proposed by Atlantic. . 

A • A*. 

(i) The proposed operations will not cost the Government 
anything in the form of subsidy. Atlantic has disclaimed 
any right to subsidy even if the Board finds that the carriage 
of mail in its operations would be in the public interest. At¬ 
lantic is willing to accept a certificate which does not author- 
ize the carriage of mail 


C. Particularized Points in the Board’s Decision. 


1. The Board erred in its description of Atlantic’s pro¬ 
posal by stating that Atlantic would accomplish the low cost 
service by the use of 28 passenger DC-3 equipment “and by 
dispensing with some of the so-called ‘frills’ of present air 
travel, namely, stewardess, free meals, elaborate ground 
facilities and complicated reservation systems”. Had the 
Board given attentive consideration to Atlantic’s case, it 
should have found that Atlantic proposed the actual elimi¬ 
nation of specific functions now performed by luxury air¬ 
lines as detailed in Subsection (e) of Section B above, that 
the resulting service would be inferior, in the sense that a 
coach service is inferior to a pullman service, to that offered 


by the existing airlines, and that the elimination of func¬ 
tions which cost the existing airlines substantial amounts 
of money to perform justifies lower fares. 


_ 2. In its recitation of Atlantic’s proposal, the Board 
failed to point out, and apparently did not understand, 
that Atlantic requested authority to carry mail only as a 
matter of public convenience and not as a means of receiv¬ 
ing a subsidy. -Atlantic was willing to accept a certificate 
which did not include mail. Atlantic’s presentation clearly 
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showed that Atlantic did not want and would not take a 
subsidy. 




3. The Board erred in the finding “We are persuaded 
that the present application, if granted, would put into serv¬ 
ice an air transportation system which would duplicate the 
existing systems and which would, perhaps, result in its 
own failure”. Obviously, Atlantic will not dnplicate “the 
existing systems ”—it will paralled certain segments of 
routes operated by other carriers, but it wiH not duplicate 
the * * services ’’ nor the facilities of existing carriers. Since 
subsections (c) and (d) of Section 2of the Civil Aeronautics 
Act 2 require the Board to maintain competition and to' 
promote service at reasonable charges, the mere fact of 
duplication or paralleling is not per se grounds for denial 

' . ■ * * % V | 

of an application. 

The above mentioned clause in the Board’s opinion 
referring to the possibility of Atlantic’s own failure 

is speculation. In view of the Board’s failure to refer 

■ . . . -. v 

to Atlantic’s position disclaiming a subsidy, and the 

• .. 

Board’s apparent misunderstanding of this point, this 
statement regarding the possibility of financial failure 
may have been given undue importance. Since failure 
of an airline having a certificate including mail ordinarily 




2 “Section 2. In the exercise and performance of its powers and duties 
under this Act, the Authority shall consider the following, among other 
things, as being in the public interest, and in accordance with the public 
convenience and necessity— - ■ • / - *•* 


•! 
i 


a 


(c) The promotion of adequate, economical, and efficient service by air 
camera at reasonable charges, without unjust discriminations, undue pref¬ 
erences or. advantages, or unfair or destructive competitive practices; < 

(d) Competition to the extent neeessary to assure the sound develop¬ 
ment of an air transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 

and of the national defense. 1 * . - 

? ... J ■ : ' s" '• •: C 'J £S ?A ' • Cr* 


- .S. -i 


- 
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means that the airline mast be bailed oat with a subsidy, 
the Board apparently thought that if Atlantic failed, it 

would cost the government a large amount of money. 

% 

The Board has not given the reasons or basis for this 
conclusion. If the Board is basing the possibility of fail¬ 
ure on a finding that Atlantic will not develop the large 
volume of passengers it expects, and thus will not realize 
the amount of revenue petitioner has estimated, this is in¬ 
consistent with a subsequent finding to the effect that the 
volume of traffic which may be diverted by petitioner from 
Capital Airlines (PCA) and TWA is so great that the 
Board cannot take the risk of certificating Atlantic. In 
other words, if the Board is basing the possibility of 
failure on lack of revenue resulting from the unattractive¬ 
ness of Atlantic’s service, it is inconsistent for the Board, 
a few sentences later, to find that Atlantic would probably 
take a great deal of traffic from TWA and PCA. On the 
other hand, if the Board is basing the possibility of failure 
on a subsequent finding—“we are not convinced by the 
record that Atlantic could provide the transportation at its 
projected costs”, the Board has made a serious mistake 
as to Atlantic’s case. In its recitation of Atlantic’s proposal 
the Board states “the total operating expenses were com¬ 
puted at 56.2 per cent (cents) per revenue mile. 8 On an 
annual basis the total operating expenses were computed 
as $4,827,908 0 0 0 ”. The Board does not point out and 
apparently did not understand that Atlantic realized the 
effect generally increasing prices would have on its costs 
as well as those of the existing airlines, and stated that in 
any pattern of generally increasing costs, petitioner’s costs 
would necessarily be increased. The important point that 
the Board apparently did not understand was that the' 


* For reasons undisclosed, the Board apparently held so such fears as to 
All American which was granted a very comprehensive certificate in tins 
case although it estimated costs as low as 44.09 cents per mile. 
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elimination of costly functions necessary to the maintenance 
of a luxury service would permit Atlantic to continue to 
operate at sufficiently lower costs to justify a fare substan¬ 
tially below the prevailing luxury fare. This factor is 
especially important & view of the increases np to 50% 
in luxury fares since the hearing in this case. 

If the finding is based on an exercise of “expert judg¬ 
ment ’ in determining that an operation devoted solely to 
second class or coach service is foredoomed to failure such 
judgment had no rational basis and information is now 
available which would require an expert judgment to reach 
the opposite conclusion. 


4. The Board erred in finding “Beorganizational changes 
in such carriers as PCA, for example, have been made with 

. *. i 

a view to strengthening the position of short-haul opera¬ 
tors”. No such evidence is contained in this record. Peti- j 
tioner anticipated the possibility that the Board might! 
consider such information, apparently developed in other! 
cases, and petitioned the Board on January 14, 1948 to! 
reopen the Middle Atlantic Case and consolidate that case 
with the Board’s investigation into Capital (PCA) and! 
several other carriers who were applicants in the Middle j 
Atlantic case, which petition the Board promptly denied. 
The Board’s order instituting an investigation into Capital 
(PCA) (issued April 7, 1347) and several other carriers j 
stated in part. 


“1. That an investigation be and it is hereby in¬ 
stituted to determine (1) to what extent, if any, PCA’s 
increasing dependence upon the United States Govern¬ 
ment is due to uneconomic characteristics of its route 
pattern,” (Docket Nos. 2883, 2852, 2853, 2918) 

This issue was also a material issue in the Middle 


Atlantic Case and petitioner was thus denied a hearing 
with respect to any evidence submitted by PCA and 
other carriers in other proceedings regarding a ma- 
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terial issue in this case. There is every reason to be¬ 
lieve that the Board has reached into the evidence in 
these investigatory proceedings for the information on 
which the above finding was based.. The deniaT of this 
request was a denial of Atlantic’s right to a full and 
fair hearing on matters at issue directly affecting it. 

5. The Board erred in finding “The Board presently 
has on file applications for increases in the rates of 
mail pay of carriers in the Middle Atlantic Area, and 
we cannot blind ourselves to the fiscal potentialities 
inherent in the inauguration of a service which would 
require elaborate route promotional endeavors”. A 
previous sentence points out that costs have risen 
and carriers now serving the area are suffering 
“severe financial losses”. These findings are vague 
and ambiguous, and the Board has not given any rea¬ 
sons or basis for the apparent conclusion. The Board 
has not made any finding as to the effect of “Elaborate 
route promotional endeavors” on the volume of 
traffic. Obviously such endeavors would generate some 
new and additional traffic—especially if Atlantic’s 
proposal has any merit at alL The opinion does not 
disclose how the generation of new traffic could result 
in “fiscal potentialities” that would be harmful. 

■i m . • * " * , ■» 1 

6. The Board erred in finding “Any operation which 
competitively affects the operation of a carrier like PCA 
or TWA within a given area naturally affects the 
over-all financial condition of that carrier, and we 
cannot, at this point in the history of the development 
of commercial aviation in this country, risk the diver- 
sional effect, systemwise, which we feel sure would en¬ 
sue if Atlantic, were certificated for extensive service 
in the Middle Atlantic Area”. This finding is not 
supported by substantial evidence nor does the opinion 
disclose the reasons or basis for this finding. . The tes¬ 
timony of Capital (PCA), for instance, shows that as 
soon as Atlantic started operations Capital would 
institute a competitive fare and service and that, since 
Atlantic would be anew company, its chances of getting 
an even division of the traffic would be “exceedingly 


it 
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silm”. ; Since the fact that acoach fare wouldopen up 
the mass market to penetration hy air transportation 
and thus provide a new reservoir oftrafficwas not 
questioned, the Board’s feeling that the “diversional 
effect, systemwise” which surely 44 would ensue” could 
not be risked is in error. The only substantial evi¬ 
dence of record showB that any diversion would be 
more than offset by new traffic, stimulated by Atlantic, 
which would prefer the luxury services. . 

The real problem, if the Board believed the testi¬ 
mony of Capital (PCA), was whether other, carriers 
could operate a competitive service to Atlantic in con¬ 
junction with their luxury services on an economic 
basis. No finding was made on this point. 

In order to reach the conclusion that the diversion 
“systemwise” could not be risked, the Board must 
have made some assumptions which are not disclosed. 
If the Board assumed that Atlantic’s coach service 
would attract a . substantial number of the Pullman or 
luxury passengers from existing carriers, this as¬ 
sumption is not supported by substantial evidence. In 
any event, in making whatever assumption lies hidden 
within the above finding, the Board was in error in not 
giving due consideration to the enormous traffic poten¬ 
tial which could be reached by Atlantic’s proposal 

If this finding was based on “expert judgment” there 
was no rational basis for such a conclusion. At the time 
this conclusion was reached there was little experience 
with second class or coach service in air transporta¬ 
tion. Had the Board relied on experience in rail trans¬ 
portation it could not have concluded that a coach 
service would attract or divert a substantial part of the 
Pullman passengers. ‘ If the Board’s conclusion was 
based on the speculation that in air transportation a 
coach service could not be made sufficiently different 
from luxury service to justify*,a difference' in fare, 
then the Board erred and that error has been demon¬ 
strated by subsequent evehta. 4 ; 

7. The Board erred in referring to “the factor of 
destructive duplication mentioned above • ^ o V’ (Le. 
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the findings discussed supra). . If this language is 
intended as a conclusion it is not warranted from 
the evidence of record, does not logically follow from 
previous findings, and represents an abuse of discre¬ 
tion. 

8. The Board erred in failing to adopt the findings 
made by the examiners. 

D. Changing Conditions 

9. Events of great importance to the questions of 
feasibility, public need for coach-type air service and 
effect of such operations on existing luxury carriers 
are now taking place. Recent actions of the Civil 
Aeronautics Board and pleadings very recently filed 
with the Board have revealed that substantial opera¬ 
tions of a coach type have been and are being con¬ 
ducted on a regular basis. It is being reported that 
these operations are profitable, have been heavily 
patronized and that the passengers have not been 
diverted from existing luxury services, but are for 
the greater part new passengers to air transportation. 

Capital Airlines (formerly PC A) has announced 
within the last few weeks the inauguration of a coach- 
type service at substantially lower fares. This an¬ 
nouncement—made practically in the words used by 
Atlantic—has especial importance since Capital pre¬ 
sented the main opposition to Atlantic’s case. Pan 
American Airways, Inc. has just inaugurated a coach- 
type service paralleling its luxury service between 
New York and San Juan, Puerto Rico, at substantially 
lower fares than obtain on its luxury service. 

These events are making actual facts available on im¬ 
portant questions to the determination of Atlantic’s 
proposal on which the Board decided by speculation. 
Atlantic believes that the evidence so far available and 
the evidence rapidly becoming available would now 
compel the Board to reach the conclusion that Atlan¬ 
tic’s proposal would be in the public convenience and 
necessity. Such evidence not only demonstrates the 
error of the conclusions reached by the Board through 
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the exercise of “expert judgment” but requires that j 
rehearing and reargument be held and Atlantic’s case 
be reconsidered by the Board. Practically all of such 
evidence results from events which have taken place 
within the past few weeks since the Board denied 
Atlantic’s Petition for Reconsideration, or from the j 
public disclosure of such events since that time. 

V /:■ I 

Prayer for Belief 

Wherefore, the Petitioner prays that the orders of the 
Civil Aeronautics Board entered on February 19, 1948, j 
and August 26, 1948, be reviewed by this court; that a i 
copy of this Petition be transmitted to the Civil Aeronau- \ 
tics Board; and that the Civil Aeronautics Board be re- j 
quired to certify and file in the Court a transcript of the 
record upon which the orders were entered, in accordance , 
with Section 1006 of the Civil Aeronautics Act of.tl938; j 
that upon such review the order entered by the Civil Aero- j 
nautics Board on February 19, 1948 and adhered to by its 
order of August 26, 1948, be set aside insofar as it denies j 

• i 

the application of Atlantic Airlines, Inc.; or that the case 
be remanded to the Civil Aeronautics Board for rehearing, i 
reargument, and reconsideration, or for such other pro- j 
ceedings consistent with the Court’s opinion and that the : 
Court grant to Petitioner such other and further relief 
as the Court may deem proper. 

Atlantic Airlines, Inc., 

S. J. Solomon, 

President. 

) • . • ► * v 

Harry A. Bowen, 

412 Metropolitan Bank Bldg., 

Washington 5, D. C. x 
Attorney for Petitioner. 

Dated October 25,1948. 

j 

i 
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Bistbict of Columbia, . 

: City of Washington, ss: 

, ’ ** *■ • 1 . » 

S. J. Solomon, being duly sworn, deposes and says: that 
he is President of Atlantic Airlines, Inc., the petitioner 
herein; that he has read the foregoing petition and knows 
the contents thereof; that the same is true to his-knowl¬ 
edge, except as to matters stated to be alleged on in¬ 
formation and belief, and as to those matters he believes it 
to be true; that the reason why this verification is made 
by deponent and not by the petitioner is that the petitioner 
is a corporation, and deponent is an officer thereof, to wit, 
the President. 

S. J. Solomon. 


Sworn and subscribed to before me 
this 22nd day of October 1948 # 



Marion Brooks 
Notary Public, D # C. 


My commission expires March 14, 1951 # 


Receipt of copy acknowledged and 
service accepted October 22, 1948* 

M. C. Mulligan, 
Secretary, 

Civil Aeronautics Board* 
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APPENDIX A v ' > - 

'* ** •*** ■. ■. ■. * j ' '• ■ 

The following applications were prosecuted at the hear¬ 
ing on the Middle Atlantic Case: 

All American Aviation, Inc. 

American Airlines, Inc. 
i Colonial Airlines, Inc. 

Eastern Air Lines, Inc. 

National Airlines, Inc. ^ i 

Northeast Airlines, Inc. 

Pennsylvania-Central Airlines Corp. 

Transcontinental & Western Air, Inc. 

United Air Lines, Inc. 

Hudson Airlines, Inc. 

Hylan Flying Service, Inc. 

Iroquois Airlines, Inc. 

Mutual Aviation, Inc. ! 

Robinson Aviation, Inc. 

Island Air Ferries, Inc. | 

Chesapeake Airways, Inc. 

Columbia Airlines, Inc. 

Maryland Airlines, Inc. 

Atlantic Airlines, Inc. 

Atlantic Central Airlines, Inc. —* 

Braniff Airways, Inc. 

Buffalo Aeronautical Corp. " ? 

Chicago and Southern Air Lines, Inc. 

Coastal Air Express, Inc. 

Mason-Dixon Lines 
Trans-Marine Airlines, Inc. 

The following parties were permitted to intervene: 

j 

Delta Air Lines, Inc., Empire Air Lines, Inc., Wig¬ 
gins Airways, Inc., Page Airways, Inc.; the cities of 
Hartford and New Haven, Conn., and the State of 
Connecticut; the county of New Castle, Del., and the 
Mayor and Council of Wilmington, Del.; the City of 
Cumberland, Md., and the Baltimore Aviation Com¬ 
mission; the Commonwealth of Massachusetts and the 
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city of Wbrtester, Mass.; the comity of Mercer, N. J.; 
thfe Port of New York Authority, the Suffolk County, 
(N. Y.) Board of Supervisors, Broome County, (N. Y.) 
and tiie cities of Albany, Buffalo, Binghamton, 
Endicott, Johnson City, Elmira, Ithaca, Jamestoyn, 
Rochester, Syracuse, and Watertown, N. Y.; the cities 
of Akron and Youngstown, Ohio, and the Toledo Cham¬ 
ber of Commerce; the Pennsylvania State Aeronautical 
Commission, the counties of Allegheny, Lackawanna, 
and Luzerne (Pa.), the Pittsburgh Chamber of Com¬ 
merce, and the cities of Bradford, Harrisburg, Johns¬ 
town, Lancaster, Philadelphia, Reading, and Williams¬ 
port, Pa.; the State of Rhode Island Port Authority,. 
the city of Richmond, Va.; and the Clarksburg, W. Va., 
Chamber of Commerce. 
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